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11 KLOPPENBURG, J. Lands’ End, Inc. has, since 2006, challenged
the City of Dodgeville’s 2005, 2006, 2007, 2008, 2009, 2010, 2011, and 2012
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assessments of Lands’ End’s Dodgeville property. Three circuit court judges from
three counties have issued decisions on the 2005 through 2010 challenges,' and
the 2011 and 2012 challenges are pending before a fourth circuit court. In the
most recently completed round of circuit court litigation concerning the City’s
2007, 2009, and 2010 assessments, after a nine-day bench trial, circuit court Judge
Robert P. VanDeHey determined the 2007, 2009, and 2010 fair market values and
assessments of the Lands’ End property by combining the City’s appraiser’s
“opinion of value” for the warchouse/distribution buildings on the property and

Lands’ End’s appraiser’s “opinion of value” for the remaining buildings on the

property.

12 Lands’ End appeals that part of the judgment that adopts the City’s
appraiser’s values for the warehouse/distribution buildings, and the City cross-
appeals that part of the judgment that adopts Lands’ End’s appraiser’s value for
the remaining buildings on the property. Lands’ End also appeals the circuit
court’s denial of its motions for summary judgment before trial and for judgment
after trial, which Lands’ End had filed on the basis that issue preclusion applies to

bind the parties to the fair market value of $25,000,000 established for 2006 by the

! The first circuit court decision on the 2005 and 2006 assessments was affirmed on
appeal, and the second circuit court decision on the 2008 assessment was reversed on appeal. See
Lands’ End, Inc. v. City of Dodgeville, No. 2009AP2627, unpublished slip op. (WI App May 27,
2010), and Lands’ End, Inc. v. City of Dodgeville, No. 2010AP1185, unpublished slip op. (WI
App Sept. 12, 2013). In this appeal we review the decision of the third circuit court as to the
2007, 2009, and 2010 assessments.

The third circuit court issued one decision and one judgment for the three cases in which
Lands’ End challenged the 2007, 2009, and 2010 assessments. Lands’ End then filed three
appeals, one for each assessment case, and the City likewise filed three cross-appeals. The
appeals and cross-appeals were consolidated for briefing and disposition. For convenience, we
refer in this opinion to Lands’ End’s appeal (singular) and to the City’s cross-appeal (singular).
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first circuit court and affirmed on appeal. Lastly, Lands’ End appeals the circuit
court’s denial of Lands’ End’s request for interest on the resulting 2007 property

tax refund.

13 As explained below, we conclude that: (1) Lands’ End was entitled
to summary judgment before trial as to the 2007 and 2009 assessments, on the
basis that issue preclusion applies to bind the parties to the $25,000,000 fair
market value established for 2006 in light of the evidence proffered on summary
judgment; (2) issue preclusion does not apply as to the 2010 assessment in light of
the evidence proffered at trial; (3) the circuit court properly weighed competing
testimony and adopted the City’s appraiser’s values for the warehouse/distribution
buildings and Lands’ End’s appraiser’s value for the remaining buildings based on
the court’s reasoned consideration of that testimony as to the 2010 assessment; and
(4) the circuit court lacks discretion to deny Lands’ End’s request for statutory
interest as to the 2007 property tax refund. Accordingly, we affirm in part and

reverse in part, and remand for further proceedings consistent with this opinion.?

% In a brief explanation of terminology, at issue here are challenged determinations of
fair market values that were used to produce assessment amounts using assessment ratios not in
dispute; those determinations are also as shorthand sometimes referred to as challenged
assessments. Throughout the litigation related to Lands’ End’s tax disputes with the City, the
parties have argued, and the circuit courts have determined, the fair market value of the Lands’
End property based on various appraisals, and then calculated the assessment by multiplying the
fair market value by the assessment ratio, as that term is used in WIs. STAT. 8 74.09(1) (2011-12).
The issues on appeal concern the circuit court’s determinations of the fair market value, not the
assessment ratio used to calculate the assessments.

All references to the statutes are to the 2011-12 version unless otherwise noted.
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BACKGROUND
Prior Litigation—2005, 2006, and 2008 Assessments

14 In 2005, the City assessed the Lands’ End property based on updates
to a 1995 appraisal, using square-foot estimates to assess later expansions. In
2006, the City assessed the property based on appraisals that determined a
relatively small increase in value to $54,000,000 from the 2005 assessment.
Lands’ End challenged those assessments in a de novo proceeding before the
circuit court. After a bench trial, the circuit court (referred to in this opinion as the
first circuit court) rejected the City’s assessments and the appraisals on which the
assessments were based as not credible and containing numerous errors, credited
the evidence that Lands’ End introduced through its appraisers, and set a fair
market value of $25,000,000 consistent with that evidence. This court affirmed.
See Lands’ End, Inc. v. City of Dodgeville, No. 2009AP2627, unpublished slip
op. (WI App May 27, 2010).

15 In 2008, the City assessed the Lands’ End property based on the
same 2006 appraisal on which the assessor had relied to make the 2006
assessment, and on the determination that the value of the property remained
essentially unchanged from 2006 to 2008. On certiorari review,’ the circuit court
(referred to in this opinion as the second circuit court) affirmed the $54,000,000

fair market value determined by the City. This court reversed, concluding that

® The 2008 assessment was subject to a modified certiorari procedure that was
subsequently invalidated by the supreme court in Metropolitan Associates v. City of Milwaukee,
2011 WI 20, 332 Wis. 2d 85, 796 N.W.2d 717. Lands’ End’s other challenges to the City’s
assessments since 2005 have been brought as excessive assessment actions pursuant to WIS.
STAT. § 74.37(3).
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Lands’ End was entitled to summary judgment as to the 2008 assessment based on
issue preclusion, giving preclusive effect to the first circuit court’s finding in the
2006 case that the 2006 value of the property was $25,000,000, coupled with the
undisputed fact that the property did not materially increase in value between 2006
and 2008. See Lands’ End, Inc. v. City of Dodgeville, No. 2010AP1185,
unpublished slip op. (Sept. 12, 2013).

Current Litigation—2007, 2009, and 2010 Assessments

16 Lands’ End challenged the City’s assessments for 2007, 2009, and
2010 in separate actions, which were combined for trial. The City determined the
fair market value of the Lands’ End property to be $56,385,000 for 2007,
$54,000,000 for 2009, and $59,806,164 for 2010. Lands’ End contended at trial
that the fair market value of its property was $25,000,000 in 2007 and 2009, and
$20,000,000 in 2010. The circuit court determined the fair market value of the
Lands’ End property to be $36,258,000 in 2007, $36,138,000 in 2009, and
$34,716,000 in 2010.

7 We address in turn: (1) Lands’ End’s appeal of the circuit court’s
denial of its motions for summary judgment as to the 2007 and 2009 assessments
before trial and for judgment as to the 2010 assessment after trial based on issue
preclusion; (2) as to the 2010 assessment, Lands’ End’s appeal of the circuit
court’s adoption of the City’s appraiser’s values for the warehouse/distribution
buildings and the City’s cross-appeal of the circuit court’s adoption of Lands’
End’s appraiser’s values for the remaining buildings; and (3) Lands’ End’s appeal
of the circuit court’s denial of its request for interest on the 2007 property tax

refund.
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DISCUSSION
l. Issue Preclusion

18 Before this court issued the September 2013 opinion applying issue
preclusion in Lands’ End’s challenge to the City’s 2008 assessment, SO as to bind
the parties to the resolution of the dispute over the fair market value of the
property in 2006, the circuit court in this case denied Lands’ End’s motions for
summary judgment before trial and for judgment after trial. Lands’ End’s motions
in this case were based on the application of issue preclusion, and now, following
the analysis in our September 2013 opinion, we conclude that Lands’ End was
entitled to pretrial summary judgment based on issue preclusion as to the 2007 and
2009 assessments, but not to post-trial judgment based on issue preclusion as to

the 2010 assessment.
A. Standard of Review

19 “The doctrine of issue preclusion, formerly known as collateral
estoppel, is designed to limit the relitigation of issues that have been actually
litigated in a previous action.” Aldrich v. LIRC, 2012 W1 53, 188, 341 Wis. 2d
36, 814 N.W.2d 433. The availability of issue preclusion “is a mixed question of

law and fact in which legal issues predominate.” 1d., §91.

10  “The first step in the analysis of issue preclusion is to ‘determine
whether the issue or fact was actually litigated and determined in the prior
proceeding by a valid judgment in a previous action and whether the determination
was essential to the judgment.”” Id., 197 (quoted source omitted). Whether issue

preclusion is a potential limit on litigation in a particular case is a question of law
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that we review de novo. Mrozek v. Intra Fin. Corp., 2005 WI 73, {15, 281
Wis. 2d 448, 699 N.W.2d 54.

11  Once the initial requirement for the application of issue preclusion is
met, the second step in the analysis calls on the court to determine whether the
application of the doctrine under the particular circumstances of the case is
consistent with fundamental fairness. Aldrich, 341 Wis. 2d 36, 198. In assessing

fundamental fairness, the court may consider five factors:

1) Could the party against whom preclusion is sought
have obtained review of the judgment as a matter of law;

2) Is the question one of law that involves two distinct
claims or intervening contextual shifts in the law;

3) Do significant differences in the quality or
extensiveness of proceedings between two courts warrant
relitigation of the issue;

4) Have the burdens of persuasion shifted such that the
party seeking preclusion had a lower burden of persuasion
in the first trial than in the second; and

5) Are matters of public policy and individual

circumstances involved that would render the application of

collateral estoppel to be fundamentally unfair, including

inadequate opportunity or incentive to obtain a full and fair

adjudication in the initial action?
Id., 1110. No single factor is dispositive; factors one, two, and four are questions
of law; and factors three and five involve questions of fact and policy and require
discretionary determinations. Id., 112. “We thus review the circuit court’s final
decision on an erroneous exercise of discretion standard, reexamining de novo the
questions of law implicit in that decision,” and reversing if the exercise of
discretion is based on an error of law. Precision Erecting, Inc. v. M&I Marshall
& llsley Bank, 224 Wis. 2d 288, 306, 592 N.W.2d 5 (Ct. App. 1998); Ambrose v.

Continental Ins. Co., 208 Wis. 2d 346, 356, 560 N.W.2d 309 (Ct. App. 1997).
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The party asserting issue preclusion, here Lands’ End, has the burden of showing
that the doctrine applies. Paige K.B. v. Steven G.B., 226 Wis. 2d 210, 219, 594
N.W.2d 370 (1999).

B. Pretrial Motions for Summary Judgment as to the 2007 and 2009
Assessments

12  We review a grant or denial of summary judgment as a question of
law subject to de novo review. State v. Bobby G., 2007 WI 77, {36, 301 Wis. 2d
531, 734 N.W.2d 81. Summary judgment is appropriate when the submissions
show that no genuine issue of material fact exists and the moving party is entitled
to judgment as a matter of law. Wis. STAT. 8 802.08(2). The burden is on the
moving party, here Lands’ End, to establish the absence of a genuine disputed
Issue as to any material fact. Kraemer Bros., Inc. v. United States Fire Ins. Co.,
89 Wis. 2d 555, 565, 278 N.W.2d 857 (1979). The purpose of summary judgment
is to avoid a trial “‘where there is nothing to try’” because there are no material
facts in dispute. Yahnke v. Carson, 2000 WI 74, 110, 236 Wis. 2d 257, 613
N.W.2d 102 (quoted sources omitted).

13 In our 2013 decision, also a review of a summary judgment decision,
we determined that the first requirement for the application of issue preclusion was
met because the parties fully litigated the 2006 fair market value of the property
and the first circuit court’s finding as to the 2006 fair market value of the property
was necessary to the prior judgment. Lands’ End, Inc., No. 2010AP1185,
unpublished slip op. 4915, 23. We also were satisfied that Lands’ End established
that it was fundamentally fair to apply issue preclusion in that case. Id., 127. We
then proceeded to explain that, “[o]ur conclusion that [the 2006] finding of fact

has a preclusive effect is significant because it is undisputed that the value of the
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property essentially stayed the same between 2006 and 2008.” 1d., 128. Based on
those two predicates, we concluded that the value of the property in 2008 must
have been $25,000,000, the same value as in 2006. Id., 129.

14  In this case, Lands’ End moved for summary judgment as to the
2007 and 2009 assessments, based on the preclusive effect of the first circuit
court’s decision as to the 2006 fair market value of the property and on evidence
showing that the property’s value had not materially changed since 2006. As
noted above, in our 2013 review of the decision as to the 2008 fair market value
we gave preclusive effect to the first circuit court’s finding that the 2006 value of
the property was $25,000,000. The City offers no developed reason for us to
disturb that conclusion; indeed the City neither cites our 2013 decision nor
expressly addresses the elements of the issue preclusion analysis set out above.
Accordingly, we follow our 2013 decision and conclude that issue preclusion
prevents the parties from relitigating the first circuit court’s finding that the 2006

fair market value of Lands’ End’s property was $25,000,000.

15 In addition, just as it was then undisputed that the value of the
property remained the same between 2006 and 2008, see id., 128, so here, based
on the record on summary judgment in this case, it was undisputed that the value
of the property essentially stayed the same between 2006 and 2007, and between
2006 and 2009.

16  Here, the record on summary judgment included the transcripts of
the hearings before the City Board of Review. The City assessor testified in those
hearings that in setting the assessment for the property in 2007, he adopted the
same value placed on the property as was set forth in the 2006 appraisal on which

the City relied in setting the 2006 assessment because, based on data from the
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Wisconsin Department of Revenue, there was essentially no difference in the
market from 2006 to 2007. He concluded that in setting the 2007 assessment, “I
think that [the 2006] number is still true, in spite of some errors by [the City’s then
appraiser].” Similarly, the City assessor testified that in setting the assessment for
the property in 2009, he relied on that same 2006 appraisal and value, along with
Department of Revenue data showing that the value of the property was essentially
unchanged from 2006 to 2009. Thus, in 2007 and 2009, as in 2008, the City
assessor set the assessment of the Lands’ End property based on a 2006 appraisal

that valued the Lands’ End property at $56,400,000.

17  Accordingly, we again follow the analysis in our 2013 decision and
conclude that, “[g]iving preclusive effect to [the first circuit court’s] finding that
the 2006 value of the property was $25,000,000, and combining that finding with
the undisputed fact in this case that the value of the property essentially stayed the
same” from 2006 to 2007 and from 2006 to 2009, the value of the property in
2007 and 2009 “must be $25,000,000.” See Lands’ End, Inc., No. 2010AP1185,
unpublished slip op. 129.

118 As we have already noted, the City offers no argument why we
should not follow the analysis in our 2013 decision as set forth above with respect
to the 2007 and 2009 assessments at the summary judgment stage prior to trial.
Rather, without citing to the 2013 decision, the City makes several general issue

preclusion arguments that we summarize and reject for the following reasons.

19  First, the City argues that the evidence that was presented at trial
showed that the facts as to the 2007, 2009, and 2010 assessments were
significantly different from the facts as to the 2006 assessment. However, in

reviewing Lands’ End’s summary judgment motion we are limited to the evidence

10
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presented on summary judgment prior to trial, and the City makes no argument
that the pretrial submissions present a material factual dispute that would defeat

the reasoning we applied in our 2013 decision or that we apply above.*

20  Second, the City argues that a new fact arose that was not present in
the litigation as to the 2006 assessment, namely, an alleged communication calling
into question the appropriateness of the first circuit court’s reliance on a
comparable identified as the Harvard sale in determining that the value of the
Lands’ End property was $25,000,000 in 2006. However, the City inaccurately
asserts that “the information about the [Harvard] facility did not come to light
during the 2005-2006 litigation.” As the City itself acknowledged in previous
appeals, the City did bring its concerns about both the sale and the alleged
communication to the attention of the first circuit court, refuting its assertion of a

new fact as to either the sale or the alleged communication.

21  As to the Harvard sale, the City extensively argued why the sale,
independent of the alleged communication, was not a valid comparable in its
appeal of the first circuit court’s decision, and this court rejected those arguments
on appeal. Lands’ End, Inc., No. 2009AP2627, unpublished slip op. 110-11.
The City’s arguments in that first appeal also included its concerns about the
implications of the alleged communication. Most significantly, the City noted that
it had raised those concerns to the first circuit court before the court issued its final
findings of fact, conclusions of law and judgment. As the City stated in its brief in

that appeal, “The City brought this document [the alleged communication] to the

* Moreover, the City does not point to any trial evidence that contradicts the factual basis
that underlies our summary judgment analysis.

11
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circuit court’s attention after the court issued its memorandum decision, but before
it entered judgment. The circuit court did not comment on the document at any
time.” However, the City did not in that appeal contend that the circuit court in
any way erred in its failure to consider the alleged communication. That the City
raised the alleged communication before the first circuit court but did not preserve
on appeal any asserted error in that court’s failure to consider the alleged
communication, does not render the alleged communication a new fact that should
defeat the application of issue preclusion to the City’s attempt to relitigate the

2006 assessment in defending its 2007 and 2009 assessments.

22  Third, the City makes a set of arguments opposing the application of
issue preclusion to bind parties to an assessment from a prior year, based on the
tax statutes that provide for annual assessments and on the assertion that
determinations of value are opinions based on evidence that is “constantly
changing.” We rejected similar arguments in our 2013 decision, and the City does
not point to any error in that decision. As we noted in that decision, the City’s
arguments fail to acknowledge that the issue that has already been litigated, and to
which issue preclusion applies, is solely the correct value for purposes of the 2006
assessment, not the assessments in the years that followed. Lands’ End, Inc., No.
2010AP1185, unpublished slip op. §20. The City was not precluded from
litigating the proper assessed value for years after 2006. However, when the City

chose to use the value of the property in 2006 and then take the position that the

® The City similarly stated in its Respondent’s Brief in the appeal of the second circuit
court’s decision on the 2008 assessment, that the City “did attempt to bring the [alleged
communication] to the circuit court’s attention after the 2005-2006 trial. The circuit court refused
to consider it, stating: ‘in making its findings of fact, the Court has not considered any reference
by any party to facts that were not admitted into evidence during the trial in this matter.””

12
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only other fact that mattered was that property values had essentially remained the
same, the question arose whether the City could use a higher 2006 valuation, a
valuation that had already been the subject of litigation. In this opinion, as in our
prior opinion, we determine that issue preclusion principles prevent the City from
relitigating its own starting point, the value of the property for purposes of the

2006 assessment.

C. Post-Trial Motion for Judgment as to the 2010 Assessment Based on Issue
Preclusion

23 After trial, Lands End moved the circuit court for judgment as to the
2010 assessment based on issue preclusion. For the reasons stated above, the first
circuit court’s determination of the 2006 value of the Lands’ End property was
entitled to preclusive effect. However, issue preclusion did not require that the
2010 value of the property be set at the 2006 level because the evidence at trial
showed that, unlike the 2007 and 2009 assessments, for the 2010 assessment the
City assessor did not start with the 2006 appraisal, but instead relied on new
appraisals and information. Therefore, following the analysis in our 2013
decision, we conclude that Lands’ End was not entitled to judgment as to the 2010

assessment based on issue preclusion.

24 However, Lands’ End maintains that it was entitled to a 2010
assessment of $25,000,000 based on issue preclusion, because the only difference
on which the circuit court relied to deny its motion for judgment as to the 2010
assessment based on issue preclusion, was the City’s “new highest and best [use]
theory,” and the circuit court erred in relying on that difference because the circuit
court rejected the City’s highest and best use in its final decision. The problem

with this argument is that it is not an issue preclusion argument. If anything, this

13
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argument attacks the circuit court’s reasoning based on the new evidence. And,

even in this respect, the argument misses the mark.

25  We understand the circuit court to be referring to the new appraisals
undertaken based on new information referred to above, which included
conclusions about the Lands’ End property’s highest and best use which differed
from the 2006 appraisal. As stated above, it is in part precisely because the City
relied on new appraisals and information to determine the 2010 assessment,
different from those it relied on to determine the 2006 assessment, that Lands’ End
was not entitled to judgment as to the 2010 assessment based on the preclusive
effect of the 2006 assessment. Accordingly, Lands’ End does not persuade us that
the circuit court erred in denying its motion for judgment as to the 2010

assessment based on issue preclusion.
. The 2010 Assessment Determined at Trial
A Background

26 The Lands’ End Dodgeville property contains six buildings: two
warehouse distribution buildings, two office buildings, an activities center, and a
day care center. The warehouse distribution buildings comprise sixty-nine percent
of the total building square footage. The circuit court and the parties refer to the
two warehouse distribution buildings as “warehouse/distribution” buildings or
space, and the remaining buildings as “office” buildings or space, and we follow

their lead.

27  For the 2010 assessment of the Lands’ End property, the City relied
on its appraiser’s determination that the value of the property was $59,806,164.

Lands’ End appealed to the Dodgeville Board of Review, contending that the

14
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value of the property remained at the $25,000,000 value determined for 2006. The
Board upheld the City’s assessment, and Lands’ End brought an action pursuant to
Wis. STAT. 8 74.37 in circuit court, arguing that the 2010 assessment was
excessive. During the nine-day trial to the court, Lands’ End and the City
presented the testimony of expert witnesses, who testified about their respective
valuation methods and their opinions as to the fair market value of the property,

and about their critiques of the opposing experts’ methods and opinions.

28 Lands’ End’s appraisal expert, supported in part by testimony from
other Lands’ End experts, testified that in his opinion: (1) the property was most
accurately valued as a whole, with the warehouse/distribution space driving any
sale and little additional value attributable to the office space; (2) treated as a
whole, the property had one uniform square foot value across all of the buildings
on it; (3) the most relevant comparable sales involved large
warehouse/distribution/manufacturing properties; and (4) the fair market value of
the Lands’ End property in 2010 was $20,000,000, down from $25,000,000 in
20009.

29 The City’s appraisal expert testified that in his opinion: (1) the
property was most accurately valued as the combined values of individual
buildings, with the warehouse/distribution space having more value than, but
being sold separately from, the office space; (2) each building had a separate
square foot value; (3) the most relevant comparable sales involved small stand-
alone warehouse or office building properties; and (4) the fair market value of the

Lands’ End property in 2010 was $59,806,164.

30  The circuit court issued a detailed and cogent decision and order that

reviewed and analyzed the extensive and often conflicting evidence presented by

15
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the parties’ experts. The court found that the highest and best use of the Lands’
End property is its “current use as a corporate headquarters and distribution
facility,” and that, “It is more likely that the property would be offered as a whole
and purchased by a business interested in operating a warehouse/distribution
center. The owner would then try to sell or lease the other holdings.” The court
“reconcile[d] the evidence by finding [the City’s appraiser’s] values better
supported as they pertain to the warehouse/distribution buildings, but [Lands’
End’s appraiser’s] values carrying more weight concerning the balance of the
property.” Using the City’s appraiser’s values for the two warehouse/distribution
buildings and Lands’ End’s appraiser’s values for the balance of the property,6 the
court determined that the fair market value for the Lands’ End property for 2010
was $34,716,600.

B. Standard of Review

31 We will not overturn the circuit court’s findings of fact unless they
are clearly erroneous. Bloomer Housing Ltd. P’ship v. City of Bloomer, 2002 WI

App 252, 112, 257 Wis. 2d 883, 653 N.W.2d 309. In addition,

[w]here, as here, there is conflicting testimony, the fact
finder is the ultimate arbiter of credibility and when more
than one reasonable inference can be drawn, “the reviewing
court must accept the inference drawn by the trier of fact.”
The weight and credibility to be given to the opinions of
expert witnesses is “uniquely within the province of the
fact finder.”

® The circuit court used Lands’ End’s appraiser’s values for 2009, explaining that “his
reduction of $5 million from 2009 to 2010 is not adopted because it was not supported by the
evidence and would be unfairly duplicative as [the City appraiser] already made appropriate
downward adjustments.” Lands’ End does not challenge the court’s use of Lands’ End’s
appraiser’s 2009 values in determining the property’s value in 2010.

16
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Id. (citations omitted).

32  Each party challenges the circuit court’s partial reliance on the other
party’s appraisal. We address Lands’ End’s sole argument, followed by the City’s

two arguments, in turn.

C. Lands’ End’s Argument Against the Circuit Court’s Reliance on the City’s
Appraiser’s Value of the Warehouse/Distribution Buildings

33 Lands’ End argues that the circuit court erroneously accepted the

City’s appraiser’s value of the warehouse/distribution buildings because that value

“impermissibly represents the value in use or intrinsic value of the space, not its

fair market value.” This argument fails because it mischaracterizes the circuit

court’s reasoning and because Lands’ End does not show that the evidence relied

on by the circuit court relates to intrinsic rather than market value.

34  The concept that underlies Lands’ End’s argument is the provision in
Wis. STAT. 8 70.32(1) that “[r]eal property shall be valued by the assessor in the
manner specified in the Wisconsin property assessment manual ... at the full value

29

which could ordinarily be obtained therefor at private sale.” Consistent with this
directive, “‘property shall be assessed with reference to purposes for which it may
be sold rather than the purposes to which it presently may be devoted.”” State ex
rel. Northwestern Mut. Life Ins. Co. v. Weiher, 177 Wis. 445, 448, 188 N.W. 598
(1922) (quoted source omitted). The former, according to the Wisconsin Property
Assessment Manual, is a property’s value in exchange, defined as, “[t]he value, in
terms of money, of a commaodity to persons generally; as opposed to use value of a
specific person.” The value based on present use, according to the Manual, is a
property’s use value, defined as, “[t]he actual value of a commodity to a specific

owner, as opposed to its value in exchange.”

17



Nos. 2013AP1490
2013AP1491
2013AP1492

35 Lands’ End contends that the City’s appraiser’s values of the
warehouse/distribution buildings which the circuit court adopted represent their
use value rather than their value in exchange. Lands’ End bases its argument on
testimony by the City’s appraiser that he assumed market demand for the Lands’
End property, and Lands’ End infers from this testimony that that assumed market
demand was based on Lands’ End’s demand, or “demand created by the use of the
property” rather than market demand. Lands’ End contends that the circuit court’s
statements in its decision that, “Lands’ End’s value is largely dependent on
whether it is occupied,” and “[n]ot even [Lands’ End’s appraiser] could seriously
believe that a person could walk into [Lands’ End] with $20 million and walk out
with a deed to Lands’ End,” indicate that the circuit court was considering “the
idiosyncratic value of the property ascribed to its current owner,” which is
improper because the “value to Lands’ End ... is not the same as market value or

value in exchange.””’

36 Lands’ End’s approach takes certain statements by the circuit court
out of context and obscures the actual extensive, and proper, basis for the circuit
court’s determination of value of the warehouse/distribution space on the Lands’

End property.

” The City responds that in this case, the value in use and the value in exchange are the
same, because both Lands’ End’s appraiser and the circuit court determined that the property’s
current use is its highest and best use, and according to the Wisconsin Property Assessment
Manual, “[i]f the current use is the highest and best use of the property, use value will equal”
value in exchange. At trial, Lands’ End’s appraiser disagreed, without elaboration, with this
statement in the Manual, and the City’s appraiser explained that here, where he is appraising the
market value of the property, the fact that its current use is its highest and best use means that the
value in exchange will equal use value. We need not resolve this dispute, because as we go on to
explain, neither the City’s appraiser nor the circuit court valued the warehouse/distribution space
according to its value to Lands’ End (value in use) as opposed to its market value (value in
exchange).
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37  First, Lands’ End’s argument is premised on a mischaracterization of
the circuit court’s reasoning. As noted above, Wis. STAT. § 70.32(1) requires that
property be assessed at its full market value. “This value must reflect its ‘highest
and best use.”” Forest Cnty. Potawatomi Cmty. v. Township of Lincoln, 2008 WI
App 156, 110, 314 Wis. 2d 363, 761 N.W.2d 31 (quoted source omitted). Lands’
End’s appraiser considered Lands’ End’s highest and best use of the property to be
for warehouse/distribution; the City’s appraiser considered Lands’ End’s highest
and best use to be a business park. The circuit court determined that “the
property’s current use as a corporate headquarters and distribution facility is its
highest and best use,” and that, consistent with Lands’ End’s appraiser’s opinion,
any sale would be driven by the warehouse/distribution space: “It is more likely
that the property would be offered as a whole and purchased by a business
interested in operating a warehouse/distribution center. The owner would then try
to sell or lease the other holdings.” Lands’ End identifies nothing in this
determination of the court, based on Lands’ End’s own appraiser’s opinion, that

relies on the intrinsic value of the property to Lands’ End.

38  Second, Lands’ End’s argument fails to show that the circuit court
did not rely on credible evidence of the property’s market value. WIS. STAT.
8§ 70.32(1) requires that market value be determined based on the consideration of
“recent arm’s-length sales of reasonably comparable property.” The record of the
trial is replete with testimony supporting and critiquing the various comparable
sales selected by the parties’ appraisers to support their determinations of value.
The circuit court acknowledged that the differences in properties offered by the
parties as comparables flowed from their differences in opinion concerning highest
and best use, and reviewed the conflicting testimony about the comparables. The

circuit court reviewed the testimony that undermined both the City’s appraiser’s
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opinions regarding Lands’ End’s office space and Lands’ End’s appraiser’s
opinions regarding Lands’ End’s warehouse/distribution space. Lands’ End
identifies nothing in this review that relies on the intrinsic value of the property to

Lands’ End.

39 WISCONSIN STAT. §70.32(1) requires that market value be
determined based on the consideration of “all factors that, according to
professionally acceptable appraisal practices, affect the value of the property to be
assessed.”  These factors include “cost [0f improvements], depreciation,
replacement value, income, industrial conditions, location and occupancy, sales of
like property, book value, amount of insurance carried, value asserted in a
prospectus and appraisals produced by the owner.” State ex rel. Mitchell Aero,
Inc. v. Board of Review, 74 Wis. 2d 268, 278-79, 246 N.W.2d 521 (1976). Here,
the appraisers and the court considered location, population and labor availability,
transportation and access, the economic down-turn, the different markets for
warehouse/distribution space versus for office space, cost of improvements, and
depreciation. Lands’ End fails to explain what aspect of these considerations

relied on the intrinsic value of the property to Lands’ End.

40  The statements cited by Lands’ End and quoted above, relate to the
part of the circuit court’s discussion in which it notes the challenge posed by the
uniqueness of the Lands’ End property in rural lowa County and in which it
expresses doubt that either party’s value, $20,000,000 or $62,000,000, realistically
reflects the property’s value on the market. The circuit court then continues its
review of both parties’ appraisers’ testimony to determine which part of each
appraiser’s testimony it could use to best calculate the property’s market value.

Lands’ End fails to show that, taken as a whole, the circuit court’s decision did not
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rely on credible evidence to ascertain the property’s value in the market, based on

the factors identified in Wis. STAT. § 70.32(1).

41  Finally, Lands’ End looks to the decision in State ex rel.
Northwestern Mut. Life Ins. Co., 177 Wis. 445, to support its use value argument.
In that case, our supreme court affirmed the circuit court’s lowering the city’s
assessment by half, because the city based its assessment on the intrinsic worth of
the “fine, substantial, artistic building, gracing half a block in the city of
Milwaukee, built to meet the peculiar needs of its owner,” to “one who might need
it just as it is,” whereas the circuit court looked at those same facts and determined
the building’s “sale value, taking into consideration the actual situation as it
existed in Milwaukee at the time.” Id. at 449-50. Lands’ End’s reliance on
Northwestern is unavailing. From our summary of the circuit court’s reasoning
here, it is apparent that the court looked at the Lands’ End property as Lands’ End
developed it, and considered the parties’ testimony as to highest and best use,
comparables, and other statutory factors, so as to determine the property’s value
not specially to “one who might need it just as it is,” but in the real market where
“there would likely be some demand for Lands’ End’s warehouse/distribution

buildings.”
42 For these reasons, we affirm the circuit court’s reliance on the City’s
appraiser’s values regarding the warehouse/distribution buildings.

D. The City’s Arguments Against the Circuit Court’s Reliance on Lands’
End’s Appraiser’s Value of the Balance of the Property

43  The City makes two arguments in support of its assertion that the
circuit court erroneously adopted Lands’ End’s appraiser’s value of the office

space on the Lands’ End property. We address and reject each in turn.
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44  The City’s first argument focuses on the failure of Lands’ End’s
appraiser to differentiate office space from other types of structural space on the
property. The City faults Lands’ End’s appraiser for failing to present any value
of the stand-alone office buildings separately or to present any comparable sales
involving stand-alone office buildings, even though the Lands’ End property
includes two stand-alone office buildings. Therefore, the City contends that
“[t]here is no evidence to sustain Lands’ End’s Appraiser’s opinions of value as to
the office space,” and that the circuit court’s determination of value for office
space based on the Lands’ End’s appraiser’s undifferentiated value for the

property as a whole, must be reversed.

45  The problem with the City’s argument is that these asserted failures
followed from Lands’ End’s appraiser’s testimony that there was no demonstrated
independent market demand for the office space on the Lands’ End property, so as
to warrant separate valuation of, and separate comparables for, the office space.
The City’s appraiser similarly was not able to present any evidence of demand for
the Lands’ End office space. The circuit court found that the City’s appraiser’s
values “assume a demand that simply does not exist, at least for the office space,”
and that the City’s appraiser was not convincing “when explaining why he thought
it likely that almost one-half million square feet of office property would be
readily sold in a market with essentially zero absorption.” The circuit court relied
on both appraisers to conclude that “the warehouse/distribution buildings would be
marketable” and would drive the sale of the property as a whole, so that the lower
“blend[ed]” per square foot value presented by Lands’ End’s appraiser “carr[ied]
more weight concerning the balance of the property,” which itself contained more

than only office space.
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46 It is apparent from the circuit court’s decision that, based on its
weighing of the varied and conflicting testimony by the parties’ experts (some of
which is selectively cited by the parties in their briefs), the circuit court
determined that the warehouse/distribution space should be valued differently
from the balance of the property (including the office space), but that the lower
“blend[ed]” per square foot value for the property as a whole resulted in the most
reliable measure of the value of the non-warehouse/distribution space. We will
not disturb the circuit court’s determinations of credibility and weight as among
competing experts, or its drawing of reasonable inferences from their testimony.

Bloomer Housing Ltd. P’ship, 257 Wis. 2d 883, {12.

47  Second, the City challenges Lands’ End’s appraiser’s value for the
Lands’ End property as a whole to the extent that it is based on Sales of properties
that “are not comparable because they are second generation, vacant, dark
properties that were distressed.” The circuit court acknowledged that the City’s
appraiser “did a convincing job of discrediting [Lands’ End’s appraiser’s]
selection of comparables, particularly for” the two warehouse/distribution
buildings. However, the circuit court found that at least one of Lands’ End’s
appraiser’s comparables supported the appraiser’s opinion “that a large amount of
office space in an area of little demand would likely be viewed as a negative,” and
that his “values carr[ied] more weight” concerning the non-warehouse/distribution
portion of the property. As with its first argument above, the City’s second
argument fails because we will not disturb the circuit court’s determinations of

credibility and weight as among competing experts. Id.
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48  Accordingly, we conclude that the City fails to provide a basis to
disturb the circuit court’s reliance on Lands’ End’s appraiser’s “blend[ed]” value

“concerning the [non-warehouse/distribution] balance of the property.”
I1l.  Interest

149 In the “Claim for an Excessive Assessment” that Lands’ End
submitted to the City regarding the 2007 assessment, Lands’ End stated, “The
amount of this claim is approximately $565,000 plus interest thereon.” In the
complaint that Lands’ End filed with the circuit court after that claim was

disallowed, Lands’ End alleged:

3. This action is brought under Wis. Stat.
§ 74.37(3)(d), for a refund of excessive real estate taxes
imposed on Lands’ End by the City for the year 2007, plus
statutory interest ....

82. Lands’ End is entitled to a refund of 2007 tax in
the amount of $676,740, or such greater amount as may be
determined to be due to Lands’ End, plus statutory interest
of .08% per month.

WHEREFORE, Lands’ End requests the following
relief:

B. Judgment in the amount of $676,740, or such
greater or lesser amount as may be determined to be due to
Lands’ End, plus statutory interest.

50  Following the issuance of the circuit court’s post-trial decision and
order, Lands’ End submitted its proposed findings of fact, conclusions of law and

judgment, and included in its proposed findings the award of statutory interest on
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the refunds payable to Lands’ End. The statutory annual interest rate applicable

for the 2007 refund was 9.6%. WIS. STAT. § 74.37(5) (2005-06).°

51 The City objected to the award of interest on the 2007 refund, and
the circuit court awarded interest on the 2007 refund at the 2.00004% annual rate
applicable for 2009 and 2010. Following Lands’ End’s motion to reconsider its
decision applying that rate to the interest on the 2007 refund, the circuit court
denied interest on the 2007 refund altogether. The circuit court concluded that the
use of “may” in WIS. STAT. 8 74.37(5) indicates that the awarding of interest is
discretionary with the court, and determined that the equities did not justify the

awarding of interest at the “really substantial” annual rate of 9.6%.

52  The parties dispute as a matter of statutory interpretation whether the
circuit court has discretion to deny a request for interest under WIs. STAT.
8 74.37(5). To resolve this dispute, we must interpret the statute and apply it to
the undisputed facts, which is a question of law reviewed de novo. See Barritt v.

Lowe, 2003 WI App 185, 16, 266 Wis. 2d 863, 669 N.W.2d 189.

53  “[S]tatutory interpretation ‘begins with the language of the statute.
If the meaning of the statute is plain, we ordinarily stop the inquiry.”” State ex rel.
Kalal v. Circuit Court for Dane Cnty., 2004 WI 58, 145, 271 Wis. 2d 633, 681
N.W.2d 110 (quoted source omitted); Barritt, 266 Wis. 2d 863, 16 (we construe

statutory language based on its common and ordinary meaning). In conducting

® Lands’ End also sought refunds for 2009 and 2010, plus statutory interest. The
statutory interest rate applicable to the 2009 and 2010 refunds is pegged to the average annual
discount rate determined by the relevant auction of six-month U.S. Treasury bills. Wis. Stat.
8§ 74.37(5) (2009-10); 2007 Wis. Act 86, 88 10-11. The circuit court’s determination of interest at
the annual rate of 2.00004% for the 2009 and 2010 refunds was not contested.
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this analysis, we read statutory language not in isolation but as it relates to the
statute as a whole. Kangas v. Perry, 2000 W1 App 234, 18, 239 Wis. 2d 392, 620
N.W.2d 429.

94  The City’s argument that the imposition of interest is discretionary is
easily rejected. As we explain below, the City relies on the use of “may” in the
statute, but that reliance is flawed because “may” does not refer to the actions of
the circuit court, but rather is used with respect to the party making a claim. Such
a party “may” seek interest. Nothing in the statutes suggests that a court, having

awarded a refund, has discretion to deny interest sought on that refund.

55 It is the language in the statute as a whole that makes it clear that,
where a claim is allowed or granted, neither the taxation authority nor the circuit
court has discretion to deny the part of the claim that comprises interest.
WISCONSIN STAT. 8 74.37 is entitled, “Claim on excessive assessment,” and

begins with subsection (1), which reads:

DEFINITION. In this section, a “claim for an excessive
assessment” or an “action for an excessive assessment”
means a claim or action, respectively, by an aggrieved
person to recover that amount of general property tax
imposed because the assessment of property was excessive.

56  Subsection (2)(a) provides that, “[a] claim for an excessive
assessment may be filed against the taxation [authority] which collected the tax,”
and sets forth the conditions that such a claim must meet. Subsection (3)
prescribes the action to be taken on a claim: if the claim is allowed, the taxation
authority “shall pay the claim not later than 90 days after the claim is allowed;” if

the claim is disallowed, “the claimant may commence an action in circuit court to

recover the amount of the claim not allowed.” WIS. STAT. § 74.37(3)(c) and (d).
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57  Subsection (5) (2005-06), which applies to the 2007 assessment,
provides: “INTEREST. The amount of a claim filed under sub. (2) or an action
commenced under sub. (3) may include interest computed from the date of filing
the claim against the taxation district, at the rate of 0.8% per month.”® Thus,
subsection (1) defines the “claim,” and subsection (5) allows interest to be part of
that “claim;” subsections (2) and (3) describe how that “claim” is presented and

processed.

58 The parties do not dispute that under subsection (5), the claimant
may choose whether to include interest in its claim. Under subsection (2), the
claimant must “[s]tate as accurately as possible the amount of the claim,” which
plainly means that the claimant must include interest in its statement of the amount
of the claim if the claimant so chooses. Under subsection (3), the claimant must
make its choice (to include interest) clear, and the taxation authority must honor
that choice. If the taxation authority allows the claim, then under subsection (3)(c)
it “shall pay the claim,” which plainly means the whole claim including interest if
interest is part of the claim, at the statutory rate stated in subsection (5). If the
taxation authority disallows the claim, then under subsection (3)(d) the claimant
may commence an action in circuit court “to recover the amount of the claim not

allowed,” which plainly means the whole claim including interest if interest is part

° In 2007 Wis. Act 86, § 10, the legislature amended Wis. STAT. § 74.37(5), effective for
tax year 2008, by changing the interest rate and the time that the interest obligation begins, as
follows: “The amount of a claim filed under sub. (2) or an action commenced under sub. (3) may
include interest at the average annual discount rate determined by the last auction of 6-month
U.S. treasury bills before the objection per day for the period of time between the time when the
tax was due and the date that the claim was paid.”
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of the claim that was disallowed. The parties dispute whether the circuit court

must honor the claimant’s choice to include interest in the claim.

59  We discern no language in the statute that gives either the taxation
authority or the court such discretion. Rather, the plain language of subsection (5)
permits a claimant to include interest in its claim before the taxation authority and
before the circuit court; the plain language of subsection (2), by requiring that a
claimant state the amount of its claim “accurately,” requires that a claimant that
seeks to include interest along with the refund, state the amount of its claim to
include interest; and the plain language of subsection (3), by referring consistently
to “the claim” in describing the action that a taxation authority may take and that a
claimant seeking judicial action may take, does not allow either the taxation
authority or the circuit court to sever interest from a claim that seeks a refund

along with interest under the statute.

60  Reading the plain language of these subsections together, it is clear
that once a claimant includes interest in its claim, the request for interest becomes
an unseverable part of “the claim” before the taxation authority and before the
circuit court. By setting both the interest rate and the starting date in subsection
(5), the statute establishes how the interest portion of a claim is to be computed.
Where a claim includes interest, there is no language in the statute as a whole that
authorizes either the taxation authority or the circuit court to decline to complete
this mechanical calculation in allowing or granting “the claim” referred to in WIS.

STAT. § 74.37.

61 The City makes two arguments in support of its proposition that the
circuit court has discretion to deny a request for interest when otherwise granting a

claim for a refund resulting from an excessive assessment. First, the City contends
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that the use of the word “may” in WIS. STAT. 8 74.37(5) is permissive. The City
specifically contrasts the legislature’s use of the word “shall” in WIS. STAT.
8 74.11(11)(a) (delinquent taxes “shall be paid, together with interest”), with the
use of the word “may” in WIS. STAT. 8 74.37(5) (“[t]he amount of a claim ... may
include interest””). However, both sections cited by the City refer to actions by the
taxpayer. In the former, the taxpayer is required to pay delinquent taxes along
with interest to the taxation authority; in the latter, the taxpayer has the choice
whether to request interest along with the tax refund in its claim seeking payment
from the taxation authority. The City points to no language in WIS. STAT. § 74.37

that gives the circuit court discretion to sever interest from that claim.

62  Second, the City relies on a footnote in an excessive tax assessment
case, Trailwood Ventures, LLC v. Village of Kronenwetter, 2009 W1 App 18, 315
Wis. 2d 791, 762 N.W.2d 841 (WI App 2008). In that case, we reviewed the
question whether a circuit court may increase the assessment challenged in an
excessive assessment action under Wis. STAT. 8 74.37. We concluded that a
circuit court may either enter judgment for the claimant for overpayment or enter
judgment for the taxation authority if there is no overpayment, but that a circuit
court may not increase the tax burden over that imposed by the taxation authority.
Trailwood Ventures, LLC, 315 Wis. 2d 791, {f12-13. Before reaching that
conclusion, we reviewed the procedure for challenging an assessment as
excessive, which we explained may culminate in a trial de novo before the circuit
court. Id., 114-8. We noted that Wis. STAT. § 74.39 permits the court to order
reassessment before entering judgment, and that if “the reassessment shows the
taxes paid were excessive, a refund is awarded to the taxpayer.” Trailwood

Ventures, LLC, 315 Wis. 2d 791, 18. In a footnote following this sentence, we
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stated: “Interest may also be added to the award. See WIs. STAT. § 74.35(4).”"°
Trailwood Ventures, LLC, 315 Wis. 2d 791, 18 n.3.

63  This footnote is consistent with our conclusion above, that the
judgment may include interest if the claimant included interest in its claim. The
footnote does not establish that the circuit court has the discretion to remove
interest from the award where the claimant included interest in its claim. Rather,
the footnote was incidental to the issue addressed in Trailwood, and was not
connected to any concern with the issue here, namely the authority of a circuit

court to deny interest requested as part of a claim.

64  In sum, the City’s arguments do not counter our interpretation of the
plain language of Wis. STAT. § 74.37, and our conclusion that nothing in that
language gives a circuit court discretion to deny interest included in a claim filed

under that statute.
CONCLUSION

65  For the reasons explained above, we conclude that Lands’ End was
entitled to pretrial summary judgment based on issue preclusion as to the 2007 and
2009 assessments, but not to post-trial judgment based on issue preclusion as to
the 2010 assessment; that the circuit court’s post-trial determination of the 2010

assessment is supported by the evidence and is consistent with applicable law; and

% The subsection referenced in this footnote, Wis. STAT. § 74.35(4), is in the statute
concerning recovery of unlawful taxes, and was in 2005-06 identical to WIs. STAT. 8 74.37(5) in
the statute concerning claims for excessive assessment. Because the action in Trailwood
concerned an excessive assessment under WIis. STAT. § 74.37, it is likely that the intended
reference was to Wis. STAT. § 74.37(5).
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that the circuit court lacks the discretion to deny interest as requested in Lands’
End’s 2007 property tax refund claim. Therefore, we affirm in part and reverse in

part.

By the Court.—Judgment affirmed in part; reversed in part and cause

remanded with directions; cross-appeals dismissed.

Not recommended for publication in the official reports.

31






		2017-09-21T17:08:34-0500
	CCAP




